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Preliminary Hearing Scheduling Order # 1
 


REPORT OF PRELIMINARY HEARING AND SCHEDULING ORDER
On________________, a preliminary hearing was held by telephone between the following persons:  __________________on behalf of the Claimant, ________________ (“Claimant”); ______________on behalf of the Respondent _______________ (“Respondent”); __________________as the AAA Case Administrator; and Michael Chambers as the Arbitrator. 

The following decisions were made by the Arbitrator or stipulated by the parties as set forth below:

1. The claims arise out of a contract between the parties dated  ____________.
2. The parties agreed that the applicable arbitration clause is found in the contract dated                    .

3. The parties agreed that the current edition of the Commercial Rules of the American Arbitration Association apply and govern this arbitration.

4. The demand for arbitration was filed on ________________.

5. ___________________, 201_:  The Claimant is to provide the Respondent with a formal statement of claims and a detail, to the extent known at this time, of the requested damages. If a claim for interest is being made then the party seeking the award shall specify the date the interest accrues on the specific damages sought, the applicable rate of interest and cite the statutory or contract provision allowing the award of interest at that rate, and detail how the total interest award should be calculated.  To the extent that attorneys’ fees are requested, the Claimant shall set forth the legal basis for the demand (e.g.,  whether contractual, statutory or otherwise) the state law which applies to the demand, and the applicable standard of proof for those fees.[Within 30 days of preliminary hearing or sooner]
6. ___________________, 201_:  The Respondent will answer the Claimant’s statement of claims and set forth any related counterclaims and a detail, to the extent known at this time, of the requested damages. If a claim for interest is being made then the party seeking the award shall specify the date the interest accrues on the specific damages sought, the applicable rate of interest and cite the statutory or contract provision allowing the award of interest at that rate, and detail how the total interest award should be calculated. To the extent that attorneys’ fees are requested, the Claimant shall explain the legal basis for the demand (e.g., whether contractual, statutory or otherwise) the state law which applies to the demand, and the applicable standard of proof for those fees.
7. _____________________, 201_: Both parties will file an initial list of interested parties and anticipated witnesses, unless already provided.

8. ___________________, 201_:  Both parties have agreed to produce all documents relevant and material to the claims, counterclaims and defenses in this case by this date. If any party cannot respond timely or believes it should not have to produce certain documents, then that problem or objection should be brought to the attention of the Arbitrator for resolution immediately, after reasonable efforts are made to resolve the issue with the other party. Both parties have expressed an interest in additional discovery. As a result, the Arbitrator authorizes the following discovery: no more than ___ depositions per party with each deposition not to exceed ___ hours.  [Discuss with counsel options on number of requests for production, scope of requests and setting up tentative conference call following exchange of requests to resolve problems]
9. ___________________, 201_: A conference call with be held at ____ (Central Time) to discuss and resolve any issues related to the document exchange. (10 days after document exchange date). Any objections to the document exchange shall be filed with the arbitrator no later than 3 business days prior to this conference call.

10. ____________________, 201_: Following production of documents, both parties will supplement their list of interested parties and potential witnesses by this date by providing opposing counsel, the AAA and the arbitrator their name and place of residence, indicating in some manner those names which have not previously been on prior disclosures reviewed by the arbitrator for conflict purposes. Full names with town of last known residence should be provided. [Within 30 days of production of documents] 
11. _____________________, 201_: Both parties agreed to tentatively set aside these dates to conduct the depositions authorized above.
12. ________________, 201_: All parties, to the extent that they intend to offer expert testimony to support affirmative claims, in either the demand or a counterclaim, shall identify any such experts and provide a summary of their testimony.  This summary should be reasonably specific so that the opposing party will know what the opinion is, how the opinion was arrived at, what documents or other information were relied upon in order to come up with the opinion, and should itemize the damages sought. [30 days before end of “discovery”]
13. ________________, 201_:  All parties, to the extent that they intend to offer expert testimony in rebuttal, shall identify any such rebuttal expert and provide a summary consistent with the description set forth above for the experts filing reports in support of affirmative claims.

14.  ______________________, 201_:  The parties have agreed to take any necessary expert depositions during these dates.  (Discuss with parties whether these depositions are necessary)
15. __________________________ , 201_: Following production of documents and disclosure of experts, both parties will supplement their list of interested parties and potential witnesses, if necessary,  by this date by providing opposing counsel, the AAA and the arbitrator their name and place of residence, and placing an asterisk by those names which have not previously been on prior disclosures reviewed by the arbitrator for conflict purposes.
16. ______________________, 201_: If any party intends to submit testimony from a witness by affidavit, then that party will produce a copy of the affidavit to be submitted, along with the name and residence address of that witness. [75 Days before final hearing]
17. ___________________, 201_: The parties have agreed that all discovery of any nature whatsoever will be completed by this date. [60 Days before final hearing]

18. ___________________, 201_: The parties are also directed to ensure that all subpoenas expected to issue from the Arbitrator are in his hands by this date. Copies of requested subpoenas shall be provided to all other parties. [30 days before final hearing] [If 3 person panel discuss stipulation to allow Chair of Panel to sign all subpoenas] [Counsel stipulated that the Chairperson is authorized to sign all subpoenas on behalf of the Panel, subject to waiting 5 days before issuing the signed subpoena to allow any party opposing the subpoena to object.]
19. ______________________, 201_: Counsel for each party is directed to contact the AAA Case Administrator and relate how many total days of hearing will be required and inquire whether sufficient funds have been paid by all parties to satisfy the fees and expenses of the arbitration. Counsel shall not contact the arbitrator on any issue related to this matter or copy him on any correspondence concerning non-payment or insufficient payment of fees and expenses, except as may be permitted under the applicable AAA rules. [30 days before final hearing]

20. ______________, 201_:  Both parties will conduct a physical exchange of marked and numbered exhibits to be offered at the final hearing, an exhibit list, and a witness list in the order of expected call. The parties are directed to compile a joint booklet of agreed exhibits for each arbitrator and to have one available for use by  witnesses.  To the extent any party seeks damages through a claim or counterclaim, each party is to supplement, if necessary, the detail of damages previously provided and the dates and calculations applicable to interest provided for above. [21 days before final hearing]

21. _________________, 201_:  Each party is to file written objections to any exhibits or witnesses setting forth the precise reason why the exhibit is objectionable.  The parties are directed to remember that the Rules of Evidence do not apply in arbitrations, but rather serve simply as a benchmark for the weight that an Arbitrator may give particular evidence if considered.  As a result, the Arbitrator is not directing the parties to abstain from making any objections, but is directing the parties to focus their attention on substantive issues, and any issues relating to the authenticity of particular documents. [14 days before final hearing]
22. ________________, 201_: Each party shall serve all issued subpoenas by this date. In the event there is some problem in locating a witness or anticipation that a witness who has not been served will nonetheless not appear, the party will notify the arbitrator and opposing party immediately. [14 days before final hearing]
23. _________________: Assuming that there is a provision for an award of attorneys’ fees in the underlying contract or other legitimate basis for such a claim, the Panel has directed counsel to consult with each other on this issue by this date to determine if they can stipulate to the reasonableness of each other’s hourly rates. Each party is to submit an affidavit from lead counsel which either attaches all invoices presented to the client, as well as any work in progress, or summarizes with sufficient detail the work done and the totals by attorney, as of one week before the beginning of the final hearing. The affidavit should attest that the hourly rates were reasonable for the type of work done, the expertise and experience of each attorney or assistant performing the work, and the jurisdiction in which they work or practice. The affidavit should also contain a statement that the Panel is being asked to issue an award of attorneys’ fees. Finally, the affidavit should provide that the time and expense incurred was reasonably necessary in making the claims or defending the claims asserted in this arbitration. If possible, this initial affidavit will also contain the additional stipulation among the parties as to the amounts and reasonableness of the legal fees claimed and that this procedure meets the burden of proof in the applicable jurisdiction for proof of attorneys’ fees. In the event that complete stipulations on these issues are not possible for all fees incurred, then affidavits on any remaining points with supporting documents will be due at the time the last post-hearing brief is due. In the event that no post-hearing briefs are due, then these affidavits shall be submitted no later than 7 days following the final day of the evidentiary hearing under Rule 35. Any rebuttal affidavits will be due 7 days later. The final award will then be due 30 days later. If they do not so stipulate then they are to inform the Panel immediately and the Panel will then consider alternative procedures. [Due the day before pre-hearing conference call] [discuss options in bold with counsel]
24.________________, 201_: Attorneys for the parties are directed to confer in good faith about any objections to exhibits or witnesses identified in their previous filings and inform the Panel no later than this date of any objections which have been resolved. If any objections about exhibits or transcript testimony remain unresolved then the parties are directed to send the arbitrator or Panel a copy of the exhibits or testimony in question. [10 days before final hearing]
25. ____________________, 201_:  A pre-hearing conference will be held beginning at __:00 AM ________Time.  The purpose of this call is to handle any objections to exhibits or witnesses, problems with subpoenas, and any other conflict or problem of whatever nature that might impede the orderly presentation of evidence at the final hearing. [7 days before final hearing]
26.
Any party intending to have the proceedings at the final hearing transcribed by a court reporter should review the requirements of the applicable AAA rule and, in particular, the requirement of three days notice to all other parties.
27.   __________________, 201_:  The final hearing will be conducted during these dates. The hearing will be held in _____________________, at the offices of ___________________, beginning at 9:00 AM _________ Time.  Each party represented that the final hearing should last only ___ days and that their respective case including direct and cross of opposing witnesses should not exceed ____days. The arbitrator has directed the parties to set aside an additional day in the event that the hearing exceeds those estimates. [Within 11 months of filing of demand for arbitration if at all possible]
28.    The parties agreed and stipulate that the substantive law of ____________ applies to these claims. The parties have also agreed that the eventual award will be deemed to have been made in the city and state in which the final hearing is held. 
29.   None of the dates specified herein should be changed without the approval of the arbitrator.
  30.    Failure to comply with these deadlines may result in the levy of certain types of relief to the opposing party, including but not limited to the award of fees and reasonable limitations on the presentation of evidence in light of the circumstances, consistent with the applicable AAA rules.  No party should expect to appear at the final hearing to present evidence without having first complied timely with the arbitrator or panel’s orders to ensure a fair and equitable process. If there is any reason that a party is unable to comply with these deadlines then he should contact the arbitrator no later than 5 business days before the deadline and request a conference call.
31.       As provided in the AAA rules, each counsel and party have a continuing obligation to protect the integrity of this arbitration proceeding by promptly providing that information necessary to allow the Arbitrator[s] to comply with ongoing duties of disclosure pursuant to the Commercial Rules of Arbitration and the Code of Ethics for Arbitrators in Commercial Disputes. Counsel, for themselves and for each of their clients, shall timely supplement, immediately upon discovery or discernment, their previously submitted witness lists and disclosures in order to identify potential fact and expert witnesses, consulting experts, counsel participating in representation in any capacity, and any other individual or entity interested in the outcome of this arbitration. These supplemental disclosures shall be made in writing to the arbitrator and AAA Case Manager.   
32.   In the event that either party or counsel becomes aware of a potential conflict of interest on the part of any arbitrator, with any party, attorney or witness, or of any information indicative of inappropriate conduct of an arbitrator, then counsel is instructed to notify the AAA immediately to provide any information deemed necessary by the AAA. Counsel is instructed not to contact the arbitrator/any member of the panel.

33.     The parties have agreed that counsel may correspond or send documents directly with the Arbitrator so long as the opposing party and the AAA are copied on the communication. The parties are nonetheless reminded that all communications concerning payment of compensation and fees, or failure to pay them, settlement negotiations of any kind, or disclosures or conflict issues shall be directed only to the AAA and not the arbitrator or panel, subject to any AAA rules to the contrary.

34.     A single arbitrator or member of the Panel is authorized to decide matters identified in Large Complex Case Rule L-3 (e). The Panel exercised its authority and selected the Chairperson, Michael Chambers, to decide those issues, subject to any applicable limitation or remedy found in any other AAA rule. In the event of any emergency issue and inability to reach him after diligent efforts to do so, the parties are directed to contact the AAA, who in turn will contact one of the remaining members of the Panel to assist the parties. 

ORDERED this ___ day of ___________, 201_.







________________________________________







Michael Chambers







Arbitrator
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